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The courts have at all times been open to private individuals 
to recover any damages incurred by reason of a prosecution against 
them, whenever they are able to establish all of the elements essen- 
tial to an action for malicious prosecution. Even in case of estab- 
lished innocence, the views which have thus far prevailed have 
been that he who is criminally prosecuted with apparently good 
cause must bear the burden of his own defense, as a part of the 
price he pays for the protective influences of our institutions of 
government. This sense of hardship has never been regarded as 
raising an equitable claim against the state for a reimbursement on 
the part of any acquitted defendant, generally in criminal cases, and 
it is impossible to perceive any distinction in favor of officers prose- 
cuted for official misconduct which should give rise to a moral obli- 
gation in their case not existing in favor of non-official defendants. 

The court, in the opinion handed down, makes reference to, but 
does not decide, the fact that it may be that purely prospective legis- 
lation announcing the intention of the state to pay such expenses 
incurred in future cases would be deemed expressive of a public 
purpose, and that the assurance thus given might be regarded as 
creating such an obligation as to relieve the subsequent payment 
from the objection that it was a mere gratuity. 

VICE-PRINCIPAL — CONDUCTOR OF A FREIGHT TRAIN — NEW ENGLAND 
R. R. CO. V. CONROY, 20 SUP. CT. REP. 85. 

No little confusion in the law governing the liability of a master 
for injuries caused by the negligence of fellow servants is cleared 
up by this decision, handed down in December by the United 
States Supreme Court. In general the rule adhered to by this 
court, following the current of authority in this country and Eng- 
land, has been that the master is not liable to the servant unless 
the servant whose neglect caused the injury is "one who was 
clothed with the control and management of a distinct department, 
and not a mere separate piece of work in one of the branches of 
service in a department." Northern P. R. Co. v. Peterson, 162 U. S. 
346. At the same time, however, the decision in Chicago, M. & St. 
P. R. Co. v. Ross, 112 U. S. 377, in which it was held that an en- 
gineer could recover from the company for the negligence of the 
conductor of the train, on the ground that the latter is a vice-prin- 
cipal, though in conflict with the doctrine upheld in other cases, has 
never been overruled in terms. 

The court now decides that it was overruled in effect by the case 
of B. & 0. R. Co. v. Baugh, 149 U. S. 368, where a fireman was not 
allowed to recover from the company for injuries caused by the 
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negligence of his engineer occupying the position of "ad interim 
conductor." The perplexity caused by these inharmonious de- 
cisions is well illustrated in the earlier stages of the present case. 
The trial court instructed the jury that under the rule of the Su- 
preme Court the conductor of a freight train is a vice-principal. 
On appeal the judges of the Circuit Court of Appeals for the First 
Circuit were unable to decide the point and referred it to the Su- 
preme Court. This court has done well in now definitively over- 
ruling the Ross case and affirming that it cannot under the ordinary 
conditions of railroading "hold a conductor of a freight train to be 
a vice-principal within any safe definition of that relation." 

Justice Harlan, who concurred in the decision of the Ross case, 
dissents on the ground that the control of a conductor over a train 
is sufficient to render him a vice-principal. This view, if logically 
applied, would make almost any boss over a particular piece of 
work in a department stand in that position. The conductor of a 
train is under instructions from train operators and other officials 
and is in no wise superintendent of a department. That the mas- 
ter is liable for the gross negligence of a servant of superior rank 
is held in Ohio, Kentucky, and perhaps a few other states. But the 
weight of authority is strongly the other way. On principle, it 
would seem that the reason for the qualification to the rule of non- 
liability of the master for negligence of fellow servants, which is 
made in the case of a vice-principal, extends only to such superin- 
tendents as for all purpose relating to the control of the department 
and servants in it, stand in the shoes of the principal. A servant, 
of no matter how high grade, himself under the control of other 
servants, does not hold that position. 

The case is a valuable one for its review of the authorities on the 
whole subject of the liability of master to servant. 

CIVIL SERVICE OF CITIES APPOINTMENTS FROM ELIGIBLE LISTS. 

Since the inauguration of the civil service legislation, the ques- 
tion as to eligibility to appointment to* public offices has often found 
its way into the courts. In this connection the recent case of People 
et rel. Balcom v. Mosher et ah, 61 N. Y. Supp. 452, is of some interest, 
in that the court interprets the provisions of the Constitution of the 
State of New York, relative to this question, and declares that the 
statute and civil service rules, passed in pursuance thereof, provid- 
ing for the appointment of the person graded highest on the proper 
eligible list, is in conflict with the Constitution of the state. 

The Constitution, Art. 5, Sec. 9, in substance provides That the 
appointments in the civil service of the state shall be according to 



